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In the Court of Appeals of the District of Columbia. 


No. 2536. 

Ben Schwartz, Appellant, 
vs. 

Atlantic Building Company, a Corporation. 


a Supreme Court of the District of Columbia. 

Equity. No. 30737. 

Ben Schwartz, Complainant, 

vs. 

Atlantic Building Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed January 9, 1912. 

In the Supreme Court of the District of Columbia, Sitting as an 

Equity Court. 

Equity. No. 30737. 

Ben Schwartz, Complainant, 
vs. 

Atlantic Building Company, a Corporation, Defendant. 

To the Justice of the Supreme Court of the District of Columbia, 
holding an Equity term of said Court: 

Your complainant, Ben Schwartz, respectfully shows unto the 
Court as follows, to wit: 

1. Complainant is a citizen of the United States and a resident 
of the District of Columbia and brings this suit in his own right. 

2. The defendant, the Atlantic Building Company, is a corpora¬ 
tion organized under the laws of the State of Virginia, having its 

1—2535a 
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office and principal place of business in the City of Washington, 
District of Columbia, and is sued in its own right. 

3. Your complainant is the owner of that part of original lot 
numbered sixteen (16) in Square numbered three hundred and 
seventy-seven (377) in the City of Washington, District of Colum¬ 
bia, contained within the following metes and bounds, to wit* Be¬ 
ginning for the same at the northeast corner of said lot; and run¬ 
ning thence west on F Street 24 feet; thence south 100 feet* 
thence west and parallel with F Street 29 feet, 7 y 2 inches 
to the west line of said lot; thence south and with said west 

line o9 feet to an alley; thence east with said alley 53.62 feet to a 
htteen foot alley; thence north with said fifteen foot allev 159 feet 
to the northeast corner of said lot and the place of beginning* hav- 
mg acquned the^ same by deed from John Lewis Smith Trustee 
dated January 27, 1909, recorded February 4, 1909, in Liber 3207 
at page 2o< , et seq., one of the land records" of the District of Colum- 

bia. Said lot is improved by building No. 920 F Street, Northwest 
Washington, D. C. * ’ 

4. That the defendant is the owner of part of lot numbered fif- 

,een 7o°J * n , sald S( l uare numbered three hundred and seventy- 
seven (3/7) which part of said lot is and has been for twenty years 
ormore last past improved by a large office building the walls of 
a Inch are brick, and which is known as the Atlantic Building and 
the rear part of said lot numbered fifteen, as will hereinafter appear 

hmiSidScffl 0 ' »■/ r-ml of land » 

m place of an old one which had been standing thereon for manv_ 

caused said old building to be torn down and commenced the erec¬ 
tion of a new building according to plans and specifications prepared 
• ^ '*? i’ rC ll eCt ' 7n t le erec, tion of complainant’s said new build- 

A beC 7 m f> MC -w r) : i ? USe the rear 36 7 feet Of the east wall of 
the defendant s said building as a party wall or to construct a new 

wall. The defendant having consented to the use by com- 

3 plainant of said part of said wall as a party wall and having 

procured from the Inspector of Buildings' of the District of 

Columbia tin official measurement of said part of said wall which 

measurement showed that there would be due the defendant from 

the complainant the sum of $409.72, for the use by the cornplainam 

J f d .J a11 “* P art >’ " all > th e complainant did ™ 

loPt Swd [ K‘V? smd wa as a P art y wall, and the construction of 
said new budding was proceeded with by the complainant until it 
reached the top of the second story, when the defendant notified the 
complainant to proceed no further in the construction of <aid build 

ant of ” , e * oV-r P : ,n;Ult Sh0l i! d ,nake Payment to the defend¬ 
ant of said $409 / 2 whereupon the complainant immediately de- 

Inered to the defendant a check dated October 90 1 Q 11 f ‘ *j 

sum of $409.72, which check was accepted by the d^endLt in Bill 

settlement of the amount claimed by it to be' due for ,11,1 r • j 

part of said wall as a party wall but wh7ch wJ JteUarT^etui^ 

to the complainant by the defendant and which amount compldm 
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ant is still ready and willing to pay defendant There^he^coin- 

covered for the first time that the footings and foundation. " , 
part of said wall and certain projections thereof encroached upon t 

4 thereon) to the extent of about two feet along said 36.07 feet 

of the complainant’s land, and other projections of said wall 
of defendant’s building encroach upon the complainanU ^ 

40 to 50 of a foot. Attached hereto and made a part hereot ana 
marked ‘‘Complainant’s Exhibit No. 1” is a plat of said survey show¬ 
ing said encroachments, which said survey was made by the said sur- 
veyor and has been recorded among the records of his office Upon 
ascertaining the existence of said encroachments as aforesaid, com¬ 
plainant at once notified the defendant to remove said encroaching 

foundations, footings and projections but the defendant fmled and 

refused and still continues to fail and refuse so to do. As a ie.Aiu 
of tlie encroachment bv the said foundations, footings and projec¬ 
tions of the defendant’s wall as aforesaid upon the complainant s 

land, and the wrongful failure and refusal of the defendant to re¬ 
move the same, the complainant will be obliged at great expense 
and trouble to change the plans for the construction of his new 
building as aforesaid, unless the defendant is required to at once 
move said encroachments; and said encroachments, if allowed to 
remain, will greatly diminish the space of certain rooms in his said 
new building bv narrowing them to the extent of said encroach¬ 
ments and will' correspondingly diminish size of any cellar com¬ 
plainant may desire to build thereunder Also by reason of said 
encroachments, the land and premises of the complainant are greatly 
encumbered and their value has been and will be diminished an 
the complainant is hindered and prevented from having the full 

n< 5 p benefit and enjoyment thereof. 

’ 6. Complainant is advised and therefore avers that the en- 

5 croachments aforesaid of said part of defendant s east wall 
and the foundations, footings and projections upon his the 
complainant’s land constitute a nuisance and that he is entitled to 
the aid of a court of equity and to an injunction enjoining the main¬ 
tenance thereof, and to compel their removal and the restoration of 
complainant’s land and premises to their original condition; and 
that he is also entitled to recover damages from the defendant tor 
said encroachments from the time of the expiration of a reasonable 
time for removal after the notice by the complainant to the defend¬ 
ant of the existence of said encroachments as aforesaid, down to the 
time of the removal thereof, less any sum due the defendant for the 
use of said part of said wall as a party wall as aforesaid. 

The premises considered, the complainant prays: 
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1. That the defendant be required by the subpoena of this Court 
to appear and answer the exigencies of this bill of complaint. 

2. That a decree may be passed by this Court declaring the founda¬ 
tions, footings and projections of the rear 36.7 feet of the east wall 
of said defendant’s building known as the Atlantic Building which 
encroach upon the land of the complainant to constitute a nuisance 
and enjoining the maintenance thereof and compelling their removal 
to the extent that they so encroach at the cost of the defendant, and 
the restoration by the defendant of the complainant’s premises to 
their original condition. 

3. For a money decree against the defendant for the damage re¬ 
sulting to complainant and to his land by reason of the encroach¬ 
ment as aforesaid of said foundations, footings and projec- 

6 tions from the time of the expiration of a reasonable time for 
their removal after the notice of the complainant to the de¬ 
fendant thereof as aforesaid, down to the time of the removal thereof 
and for damages, if any, resulting to the complainant from said 
removal; less any amount due to the defendant for use by the com¬ 
plainant of said part of defendant’s said wall as a partv wall as 
aforesaid. J 

4. And for such other and further relief as the complainant may 

be entitled to in the premises. J 

The defendant to this hill of complaint is the Atlantic Building 
Company, a corporation. 928 F Street, Northwest, Washington 

BEN SCHWARTZ. 

Complainant. 

M. D. ROSENBERG. 

TUCKER, KENYON A MACFARLAND, 

Attorneys for Complainant. 


District of Columbia. To wit: 

I do solemnly swear that T have read the foregoing petition bv 
me subscribed and know the contents thereof; that the facts therein 
stated upon my personal knowledge are true and those stated upon 
information and belief T believe to he true. ^ 

BEN SCHWARTZ. 


Subscribed and 

1912. 

[seal.] 


sworn to before me this 9th day of January, 

J. ARCHIBALD MORIARTY, 

Notary Public, D. C. 



(Here follows diagram marked page 7.) 




mimrgor’a <£ffirr, 

* DISTRICT OF COLUMBIA. 

Washington, D. C., ..^November 14-th f9 ) 

Plat of Survey to 3how exact position of wal l and fo ot ings along east line 

at S. E. corner of 16t 15 Sou are 37 7-. _ 

S.a. 240B7. 



^j^Z/ey Sojf jh& 

Scale: 1 in. * 10 ft. 

1 ^rrrbjj ®frttfg. That the foregoing plat is correct in accordance with Law and Record. Actual survey made 
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Demurrer. 


Filed January 29, 1912. 

******* 

The defendant, savs the Plaintiff’s Bill is badin isubstance. 

JOHN R1DOU 1, 

Attorney for Defendant. 


Note.— Among the matters of law intended to be argued upon 
this demurrer are the following: 

1 . 

That it appears from the Bill that the title to the land alleged 
to have been encroached upon has become the defendant s prope \ 
bv adverse possession. 

2 . 

That plaintiff has been guilty of such laches as disentitles him 
to any relief. 

3 . 

That plaintiff has approved and ratified the location of the wall 
bv his use thereof whereby he has also made it impossible for'de¬ 
fendant to remove any part of its wall without wrecking Plaintiff s 
building which he has built upon defendant s said wall. 

4 

That the Plaintiff cannot recover money damages in such a Cause 
as this in Equity. 

5. 

That Plaintiff has a plain and adequate remedy at law. 


Order Overruling Demurrer with Leave to Plead. 
Filed February 21, 1912. 


* * * T ^ 

This cause coming on to be heard upon the defendant s demurrer, 
and having been argued by counsel and considered by the court, it 
is, this 21st day of February, 1912, adjudged and ordered that said 
demurrer be and the same is hereby overruled, with leave to the de¬ 
fendant to plead further as it may be advised within twenty days 


from this date. 


HARRY M. CLABAUGH, 

Chief Justice. 
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A nswer. 

Filed March 21, 1912. 


» -T- 

Tlie defendant for answer to the Bill in this 


1 and 2. 


cause says: 


It admits the averments of paragraphs 1 and 2 of the Bill. 


il„ U u;iT !,‘n kn °" k ‘ dg e concerning the averments of paragraph 3 of 
tlie Bill and requires strict proof thereof. 1 


sevenn ^ en h he V »- Y- lo 111 W" 6 hundred and 
thiMf PI h / n- 0 y ° " aslungton District of Columbia and 

; *n d , ‘‘ , H u a ^ nj,el,ts as t0 tile location of the real- east 

1 oi the .Atlantic building are true, which it denies it also owns 

so much ol lot sixteen in said square as is covered by said wall. 


Answering paragraph 5 of the Bill it says it is true that acting 
under an erroneous impression as to the actual location of said waU 

fendant^h^r re ^ re f lltatlve procured the rear east wall of de- 
iendants building to be measured by the Building Inspector and 

™ s 1 "Kiirr 1 , t r **,* w* **“—«755 ™ 

sen t >3 I lain tiff to defendant for $409.72 to cover the ehm-up 
sucli use but it denies that said check was finally accepted and savs 
that having ascertained that said wall was not lwated as wL 
supposed it caused said check to be returned to Plaintiff 
•. ll ? dmlts the notification to Plaintiff forbidding me of 

"use the'ir 8 ‘ hat he Pal<i attenti0 “ theret0 and proceeded 

It denies that the alleged survey referred to is correct and savs 
that the length of tlie front of square three hundred and seventy 

Uie exDte ! 6 e Kp f* eed ? Us le ff5 “ shown °u the plat and that 
le . existence ol this excess has misled the Surveyor. 

td-*^ 8 t lat llle T al1 ot its building in question was erected in 
lhhi in strict accordance with survey and the building regulations 
hen in force and was intended to be and as it is infonnedwid £- 

!im» to r a . S | •" a( t bull l U P° U lts own ground and it denies the allega- 
tions of tins pmagraph so far as they conflict with this allegation 8 

It admits the demand tor removal of certain alleged encroach 
ments and that it refused to comply with such demand 6ncroaeh ' 

It says that Plaintiff has completed his building using defendant’s 
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wall and denies that there are any such encroachments as are claimed 
by Plaintiff. 

It denies that Plaintiff has suffered any inconvenience or damage 

bv the location of said wall or that its location will narrow Plaintiff's 

%/ _ 

rooms or cellar and says that if Plaintiff’s averments were correct, 
which it denies, he has by reason of defendant’s location of its wall 
actually gained space instead of losing it. 

It denies that the value of Plaintiff’s building has been in any 
wise diminished bv the location of defendant’s wall. 

12 6 . 

It denies that defendant’s wall as located constitutes a nuisance 
or that Plaintiff is entitled to an injunction or that Plaintiff is en¬ 
titled to recover any damages from defendant. 

Further answering this paragraph it says that even if defendant’s 
wall were located as Plaintiff claims which it denies, the Plaintiff 
would not be entitled to any relief because of the following reasons: 

a. In that case the wall would be a party wall under sections 1585 
to 15<87 of the Code and for any excess over the necessary width 
Plaintiff's exclusive remedy would be at law under said sections but 
for the fact that such right if it ever existed, has long since been 
barred by limitations. 

b. Even if said wall were not a party wall, yet having been "built 
in 1887 and the location of the wall being then apparent the statute 
of limitations applicable to adverse possession then began to run 
and subsequent alienations of the land did not interrupt it so that 
if there be any such encroachment, title to the land covered bv it has 
become vested in defendant by adverse possession. 

c. The Plaintiff with full knowledge in the premises has built 
upon and used said wall for his building in such wise that it would 
now by reason of such his use thereof be impossible to remove any 
alleged encroachments. 

d. The fact that any remedy to which Plaintiff might otherwise 

be entitled has been lost by the operation of the appropriate 
13 statutes of limitations does not entitle him to any relief in 
equity. 

e. Under all the circumstances even if the Plaintiff’s contentions 
were correct, as to location of the wall which defendant does not 
admit Plaintiff has suffered no real injury but only a fancied one 
because among other things, if the wall were in fact located as he 
says it is he has more cubic feet of space than he would have if the 
wall were located as a true party wall. 

Defendant claims the same benefit of these defenses as if raised 
by plea or demurrer. 

* [seal.] THE ATLANTIC BUILDING CO. 

LOUIS BEYER, Jr., Sec’if. 

I, Louis Beyer, Jr., do solemnly swear that I am Secretary of the 
Atlantic Building Company the above named defendant. That I 
have read the foregoing answer of said defendant, that the facts 
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LOUIS BEYER, Jr. 

Subscribed and sworn to before me this 21 day of March 1912 

[beal 1 EMMA M. GILLETT 

Notary Public. 

Joinder of Isme. 

Filed April 5, 1912. 

**.**♦ * * 

14 an 7 - le c° m plainant joins issue on the answer of the defend- 

14 an * m the above entitled cause. nerena- 

M. I). ROSENBERG 
C. C. TUCKER, 

Attorneys for Complainant. 

° Opinion of Court. 

Filed February 5, 1913. 

****** 

The complainant owns part of lot lti snuare '177 in w *i ■ 

1 St ,T « nd /-proved bybu^d" 

Ti, i i' a eet ’ ^ 01 in"est, which he purchased in 1909 

I he defendant owns part of lot 1 in tiJ AJuy - 

tlie Atlantic Building stands. ’ 6 square - 011 ' v,lich 

The complainant avere that in the autumn nf ion i . • , 

erect a new building on hi« lot -mil in 1 • °* • i ’ he desired to 

£ rJ5 35 

:S -$ *• 

ot said party-wall was $409 79 tv>J «i-i 1 1 A le llse ^ al< ^ part 

check, but which check the defend he ^ the defe " da »t a 

claiming that said v'dl w^^m^'am-u' n'Tmf T.F*} 1° hini ' 
had it measured as such, and conmlam mt’s hi'"' , ' e , , efendant 
strutted to the second story when I„el> i •' building bad been con- 

. Thereafter, complaint dl£ZZAe '%£* , a 

crouched upon hi la^d to S ZLT?"\ ''Sections thereof, en- 

party-wall, -and about two feet below ground ' 1 and* thm "ll " 8 Said 
.jections of said wall of defendant’ , u -ir ancA “ lat °ther pro- 

complainant’s land from'40 to , ln ^ eilc r9ached upon the 

16 two to four feet above oronnd 0Phundredt hs of a foot about 

the complainant notified the defendaiU 0 ^ 81 " 11 ' 8 *be same, 
croaching foundation*? footings » n d ,? n< T? nt t( ? remove said en- 
failed and refused to do » pr0|ectlons i but the defendant 

failure TdefenSJtT“i ^ 6 Wron ^ [ 

hi, n„ budding, SfAS: £; |t 


;h 


1 . 
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bered, and their value diminished, and he will be prevented from 
having the full use and enjoyment thereof. That said footings, 
foundations, and projections upon his land, constitute a nuisance 
and that he is entitled to the aid of a court ot equity, to compel the 
removal of the same; and is also entitled to damages for said en¬ 
croachments, less any sum due the defendant for the use of said 

P& He 'prays for a decree, declaring the foundations, footings, and 
projections, along the rear 36.7 feet of the east wall of the defend¬ 
ant's building, which encroach upon the complainant s land, to 
constitute a nuisance, and to enjoin the maintenance thereof, and 
to compel their removal; and for a money decree for the damage 
resulting to him and to his land, by reason ot the said encroach¬ 
ments in the foundations, footings, and projections, less any amount 
due to the defendant, for the use by the complainant ot said part ot 
defendant’s said wall as a party wall; and lor general relic . 

In the answer of the defendant, it is stated that plaintiff has com¬ 
pleted his building, using defendant’s said wall as a part\- 
17 wall- and the defendant denies that there are any such en¬ 
croachments as are claimed by the plaintiff ; and it denies 
that he will suffer inconvenience or damage by the location ot said 
wall - and it denies that the complainant’s building has been in any 
wise diminished m depreciated by said wall ; and it denies that the 
wall constitutes a nuisance, or that plaintiff is entitled to recover an\ 

damages from the defendant. ., , 

It avers that complainant is entitled to no relief, e\en if the de¬ 
fendant’s wall was located as complainant claims, because the wall, 
under Sections 1585 to 1587 of the Code, would be a party-wall, and 
complainant’s remedy, if any, would be at law, aiul if saidi wall 
were not a party-wall, yet having been built m 188/, and the location 
of the wall being then apparent, the statute of limitations applicable 
to adverse possession would have vested the title in the defendant, b\ 
such adverse possession; and that complainant, with full knowledge 
in the premises, has built upon and used said wall for his building, 
in such wise that it would not be possible to remove said alleged en- 
croachments; and that any remedy that complainant might have 
had has been lost bv the operation of the appropriate statute of limi¬ 
tations; and that plaintiff has suffered no real injury, but only a 

fancied one. 

Issue was joined on the answer, and proot taken. 

It appears from the evidence that the Atlantic Building was 
erected about 1887, and that the east wall thereof on the rear portion 
of said building extended across the line to the eastward on the prop¬ 
erty now owned bv the complainant about two inches, for the whole 
‘ length of the thirty-six feet of the wall on which the com- 
18 plainant has now- built his building as a party-w-all. 

It also appears that the foundations for that portion of 
the east wall of the Atlantic Building, which were placed about two 
feet below the ground, consisting of rough concrete, and stone foot¬ 
ings extend about two feet from the east line of the lot telonging 
to the Atlantic Building, or about tw-enty-tw^o inches east of the east 

line of the said w T all. 

2—2535a 
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It also appears that the complainant had reached the second storv I 
of his building using this wall as a party-wall, before he discovered 
the said foundations. 1 he defendant had had the said wall meas¬ 
ured as a party-wall, however, and the complainant had used it ns I 
such and given a check for the cost thereof to the defendant before 
t iis discoiery, and the check had been afterwards returned with 
the claim that the company was advised that the said wall was not I 

a party-wall, and that it refused to allow the complainant to use it 
as such. r 

It is stipulated in the case, that the complainant holds title to his P 
lot in question, from the owner who was such at the time the Vt- L 
lannc Bmldmg was erected; and it is argued that such owner must | 
ha\e known of the footings extending over his line, and must have 
. q lIle ^ced therein; and therefore, that the complainant must have 
taken Ins title subject to the easement thus acquired bv the defend¬ 
ant company with the consent of the then owner, and' that it is too I 

lions'' 0 '' ° r Um t0 COmplaln about the footings and projec- 

Under Section 1586 of the Code, the wall of the defendant 
19 extending only two inches across the division line Mween the 

i i e j "_ 0U ^ be considered as standing altogether on the 
and of the defendant, and he would be required to pay to the owner 
ot he lot on which the wall so stands, (the complainant in this case, 
i the original owner of the lot), a reasonable price for the ground 
so occupied, the amount to be decided by arbitrators, or a jTtrv as 
the parties interested might agree. J - ’ as 

Had the complainant considered the wall as coming within the 
proMsions of this section, he might have brought his action at law 
to recover the value of the two inches of ground; but instead ofdo in 
so. and perhaps by the carelessness or -nistinde^tanding of both ? 
parties, complainant and defendant, the wall was considered to 
a part > " al1 > and the complainant has built his building on that 

“ 1 * '«*■' “ «* ««•»< or SS.’ZS* 

By Section 1587, if the wall had extended over the complainant’s 

line more than seven inches, the ground so occupied more thin 

seven inches m width, should have been paid for bv the defendant 
and the wall deemed a party-wall ueienaant 

The complainant’s building being commenced bv the consent of 
both parties, upon defendant’s said wall as a partv-waB I 1 j; 
posed to think they must both now accept it as such • and hotW dlS I 
it now as a. party-wall, the foundations 'which are conTfJainlS K 

remain'while* 1 the wdf S’ *° *' PP ° rt ’ " lust be «»owed to | 

on ^ would be inequitable, therefore, to require the 

20 to remove those foundations, a. great expT£ and To sub^i 
tute other foundations for the wall and^iu u hllDStl 

plainant to maintain his right to u.H it as a fUrty walh^ C ° m ' 
tt tlie complainant had discovered the frmndatinr»o. j » 
to be Where they are before beginning his building, and “ad brouX 

arisen 1 ! 11 t0 ^ them rem ° Ved ’ a diffe ™‘ mi g £th£ r 
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He may have been bound by the presumed acquiescence of his 
grantor in allowing the defendant to extend the said foundations 
across the division line to the extent they now are; but whether so 
or not, bis own act in using said wall as a party-wall, supported by 
said foundations in bis own ground, would seem to estop him from 
requiring the defendant to remove them at its own expense, and to 
make other provision for supporting the wall which must now 1 be 
considered to be a party-wall. 

On the whole case, it seems to the court that substantial justice 
will be done both these parties, if the wall, with its foundations, be 
allowed to remain; and that neither party be required to pay any¬ 
thing to the other; and that the bill be dismissed, and that each 
partv pay his or its own costs. 

JOB BARNARD, Justice. 


Decree. 

Filed February 14, 1913. 

******* 

This cause coming on to be heard upon the pleadings and 

21 proof, having been argued by counsel and duly considered, 
it is, this 14th day of February, 1913, 

Adjudged, ordered and decreed: as follows, to wit: 

That the wall described in the bill of complaint standing on the 
plaintiff’s and the defendant’s land for 36.07 feet as therein set forth, 
be and the same is hereby declared to be a party wall ; and that the 
footings and foundations described therein encroaching upon the 
plaintiff's land are necessary for the support of the said party w r all, 
and shall be, and are allowed to remain while the said wall stands; 
and the prayer for the removal of said footings and foundations, is 
denied; and that the plaintiff is hereby relieved from the payment 
to the defendant of the sum of $409.72 claimed of him by the de¬ 
fendant for the use of said wall as a party wall; and that the bill 
of complaint so far as other relief is concerned, be and the same is 
herebv dismissed, each partv to pav his or its own costs. 

JOB BARNARD, Justice. 

From this decree the complainant appeals in open court to the 
court of appeals of the District of Columbia, and the bond for costs 
is fixed at $100. 

JOB BARNARD, Justice. 

Memorandum. 

February 18, 1913.—Appeal bond approved and filed. 

22 Assignment of Errors. 

Filed February 18, 1913. 

******* 

The Court below erred 

1. In passing so much of the decree appealed from as dismisses 
the plaintiff’s bill of complaint; 
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2. In not declaring the foundations or footings of the rear 36 7 

“AtW^R W ® 1 K f , the defendant ’ 8 building, known as the 
Atlantic building, which encroach upon the land of the plaintiff 

in excess of the encroachment allowed by law, to be a nuisance, and 
in not enjoining the maintenance thereof and compelling their 
removal to the extent of such unlawful encroachment; 

d In holding that the act of the plaintiff in using the wall in 
question as a part- wall estops the plaintiff from requiring the de¬ 
fendant to remove the footings or foundations at its own expanse 

M. D. ROSENBERG, 

C. C. TUCKER, 

Attorneys for Plaintiff. 

Directions to Clerk for Preparation of Transcript of Record. 

Filed February 18, 1913. 

******* 

The clerk of the court in preparing the transcript of the record on 
90 _ e appeal bv the plaintiff from the decree of the court of 

23 February 14 1913, will please include the following- 

/• P 111 of complaint and exhibits thereto- 9 the de- 

rnmrer of the defendant to the bill of complaint; 3 , the answer of 
tlie defendant and exhibits thereto; 4, the depositions of the plaintiff 
and of the defendant and all exhibits filed therewith - 5 . the opinion 

th^ 1 ni C ° Urt /L 6 \ tlle deC1 ; ee ° f the court of February 14, 1913 and 
the note on the bottom thereof of the appeal by the'plaintiff prayed 

peal b^nd° Urt ’ ?? assignments of error and 8 , memorandum ? of ap- 

M. D. ROSENBERG. 

C. C. TUCKER, 

Attorneys for Plaintiff. 

24 Notice of Settlement of Statement of Evidence. 

Filed March 21 , 1913. 

******* 

John Ridout, Esquire, Attorney for said Defendant: 

, nodce that we will on the 21st day of March 1913 at ten 
o clock a m., submit to Mr. Justice Barnard for settlement a sta^ 

ment of the evidence in the above entitled cause, of which we pre¬ 
sent you herewith a copy. " 

C. C. TUCKER & 

M. ROSENBERG, 

Attorneys for mid Plaintiff. 

of March. WlsT ° f ** ab ° Ve entitled n0tiee admitted this 7th day 

JNO. RIDOUT, 

Attorney for said Defendant. 
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25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
24. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 30737 in Equity, wherein 
Ben Schwartz is Complainant and Atlantic Building Company, a 
corporation is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 24th dav of March, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

20 In the Supreme Court of the District of Columbia. 

Equity. No. 30737. 

Ben Schwartz. Plaintiff, 
vs. 

Atlantic Building Company, a Corporation, Defendant. 

Statement of Evidence. 

Plaintiff’s Evidence. 

Ben Schwartz, the plaintiff, having been first duly sworn, testi¬ 
fied on direct examination as follows: 

My full name is Ben Schwartz and my occupation is merchant 
tailor. I am the plaintiff in this suit and my place of business is 
920 F Street, Northwest, which I own. That property is improved 
by a new four story building commenced about the first of August, 
1911, and completed in the autumn of 1912. The architect was 
Mr. Turner and the building contractor was Mr. Heil. The At¬ 
lantic Building is on F Street between 9th and 10th Streets and ad¬ 
joins my building in the rear to the extent of about thirty-six feet. 
I used the rear thirty-six feet of the wall of the Atlantic Building 
in the construction of my building. That wall is a party wall. The 
Atlantic Building Company had the building inspector of the Dis¬ 
trict of Columbia measure the wall and rendered me a bill for its 
use. The witness here produced a document which he testified was 
a copy of a paper signed by the building inspector of the District 
of Columbia and containing the result of the measurement 
27 by the building inspector of the part of the wall in question 
and which the witness stated was handed to him by Mr. Cady, 
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the superintendent of the Atlantic* Building Company. The same 
was offered in evidence and was in the words and figures following 
to wit : 

28 Morris Hacker, Civil Engineer. 


Washington, D. C., Oct. 7, 1911. 

Dear Sir. Pursuant to your request I beg to advise you that I 
have measured east wall of premises No. 928-80 F Street, Northwest 
Atlantic Building, as far as used by building adjoining the said 
premises, and my computation shows one-half the contents of same 
and value thereof to be as follows: 


25497 bricks at 15.50 per M. 

52 Cubic feet concrete at 21^ per ft 
36.75 lin. ft. slate at 3 ^ per ft. 


$395.20 
10.42 
1.10 


Total 


$407.22 


The measurement tee ($5.00) has been paid by you. 

Very respectfully, 

MORRIS HACKER. 
Inspector of Buildings. 

Atlantic Building Co., # 928 F Street, Northwest, 

Copy furnished Mr. Ben Schwartz Oct. 23, 1911. 
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Counsel for the defendant objected to the introduction of 
the paper and to the testimony concerning the actions of Mr. 
Cady on the ground that anything he may have done was not bind¬ 
ing upon the company in so far as the matter of the wall was in 
any manner concerned and therefore the paper measurement offered 
was immaterial, incompetent and irrelevant. He stated, however. 

that no objection was made to the substitution of a copy for the 
original paper. 

nfTlIlf w! tn r ! l lat was t* 16 superintendent 

?/ " f :}'! an,u ' Build, ng; that he collected the rents and looked after 
the building in general and had the renting of the building. Pro¬ 
ceeding the witness testified as follows: “I was a tenant of the At- 
R>''Mmg and while I was such Mr. Cady was in charge of 
that building and no one else was in apparent charge of it or had 
anything to do with its management. Mr. Cady has teen in charge 
f the building for about eight or nine years and I was a tenant there 
about two years. This is the same Mr. Cady that I paid for the use 
of this wall as a party wall. After receiving the building inspector’s 
measurements through Mr. Cady, I met him on one or two different 

and Tsaid an xw ?° in 5 *° that cheek now’ 

He al- 
over to the 


t • i i Vs-me mat cne 

and I said Now look here Cadv you know I will pay vou ’ 

wavs asked me on offtimes. I said. ‘If vou will walk over to the 

store with me, I will give you a check now.’ He said ‘All right I 

wdd walk over with you’ and I made out a check haMt’to 
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The witness was then shown a check and identified it as the one 
which he handed Mr. Cady on the occasion in question and 

30 testified that Mr. Cady took it from him and thanked him 
for it and carried it away; and that afterwards it was returned 

lo the witness, either by mail or registered mail or left with the clerk 
in his store. The check in question was offered in evidence and was 
in the words and figures following, to wit: 

31 Washington, D. C., Oct. 20tli, 1911. 

Pay to the order of Atlantic Bldg. Co. $409.7*2 Four Hundred and 
nine 72/100 Dollars. 

BEN SCHWARTZ. 

To the National Capital Bank. 

In full payment for party wall. 

32 Counsel for the defendant here objected to the whole of 
the witness’ conversation with Cady in respect to the check 

in question and stated that a motion would be made at the proper 
time to strike out the testimony. 

Proceeding the witness identified a letter dated October 20, 1911, 
to him from the Atlantic Building Company as the letter received 
from that company when the check in question was returned to 
him. The letter was in the words and figures following, to wit: 

33 Office of the Atlantic Building Company, # 1418 F Street 

N. W., Washington D. C. 

Oct. 20, 1911. 

Mr. Ben Schwartz, #710 Ninth St. N. W., Washington, I). C. 

Dear Sir: In view of the location of the east wall of this Com¬ 
pany’s building in the rear, we are advised that the said wall is not 
a party wall. You therefore have no right to make any use of that 
wall and should you do so, would be a trespasser. For this reason the 
check of $409.73 is herewith returned, and you are forbidden to 
make any use of the wall without the consent of this Company. We 
deem it proper to say, with a view to a compromise of a situation 
which may be very inconvenient for you, but for which this Com¬ 
pany is in no wise responsible, that without waiving any rights, and 
by way of compromise only, this Company would be willing to con¬ 
sider substantially the following arrangements. 

The wall to be converted by appropriate conveyance so far as our 
proj>erty adjoins, into a true party wall, you to pay a fair price for 
the use of the wall, taking into account the injury done by closing 
our windows to the extent to which such use will close them. The 
Company to pay you a fair price to be fixed by mutual agreement or 
by a verdict of a jury in appropriate litigation for the use of the 
land within vour lines upon which our building rests, provided an 
unencumbered title thereto and good of record, is conveyed or caused 
to be conveyed by you to us. Unless and until some satisfactory 
arrangement has been made, we desire to make it plain that our east 
wall must not be disturbed by you in any way. 




1(3 


BEX SCHWARTZ VS. ATLANTIC BUILDING COMPANY. 


;34 


In any arrangement that may be made, as a result of which 
now, under the law, stands wholly upon our ground is con- 
verted into a party wall, proper provision must be made 
whereby our right to continue the windows in said wall above the 
iourtli story thereof shall be preserved. In view of the intimation 
which has come to us from you to the effect that you would take 
steps looking to the closing of the last mentioned windows, it is im¬ 
portant that we have a distinct understanding upon that subject. 

lusting that this complicated situation may be adjusted equitablv 
and reiterating our willingness to do our part in giving effect to 
such a settlement, we are, g 

\ ery truly yours, 

THE ATLANTIC BUILDING COMPANY. 
LOUIS BEN ER, Jr., Secretary. 

,>> ’ ) l witness further testified as follows: 

i s occas ^ on t0 cause an excavation to be made alomr 

he tace of the east wall of the Atlantic Building where it joins n.v 
building at the rear and found a foundation consisting of bricks and 
cement w Inch extended on to niv lot from 2314 to 25 or 26 inches 
tor a distance of thirty-six feet along the defendant’s wall. On my 

1 1 llad a ll . ttle ddhculty on the front party wall and I got tired 
ot an\ more law suits and any more trouble about this matter and 
had started to have a trench dug for my foundation and I was goiim 

u,d the Ulmti 1 ;r , al,m V hls th \ Tt y& feet "»>ere my building 
and tl e Atlantic Building adjoin. As the laborers went along thev 

go into .-ometlnng awful hard and the complaint came to me that 

it had o lie blasted or something like that and we uncovered a little 

moie ol it and found it was the foundation of the Atlantic Building 

W e had dug about three feet below the surface before we came hi 

t ese toundations. Before this excavation was made I did not know 

wall extended^on°to myTot.^ * he A “ UntiC Buildh * Co '"!'any’s 
Counsel for the defendant here asked whether it might be under- 

wl’ien he 8 awjuired'kii^ledge'of'the'diaam^Torlhe 6 heightA*of*the 
Continuing the witness said: 

I fiirt discovered that the footings of the Atlantic Building cn 
croached along my line for thirtv-six feet about two davs after rp" 
ceiving the letter from the defendant. Mr. Rosenberg niv attorney' 

ad yt d nie *° P. ut ll P m own wall along that thirtv-six feet 

£ th^ABeV.r r"“I ‘° b , 6 made found'the £ 

to lie made of the rear part of my lotTn orderTo ascertain^he extent 
survey ,n words and fibres following, to wit? ^ pla ‘ ° f 


(Here follow's plat of survey.) 


mm 



rntnifgnr’a (Dflur. 

DISTRICT OF COLUMBIA. 

Washington , D. C., November _ 14-th 

Plat of Survey to show exact position of wall , and foot i ngs along oast line 
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S.O. 2488?. 
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37 Counsel for the defendant objected to the paper offered 

upon the grounds, first, that it was immaterial and irrelevant, 
and second, on the ground that it did not prove itself noi in any 
wise bind the defendant. 

Continuing the witness testified as follows: that the encroachment 
of these footings along this thirty-six feet of wall makes the ceiling 
in the rear room of his building too low; that they had to raise the 
floor in order to cover these big heavy encroachments; that they could 
not get down to their floor height. As it leaves me, I could not get 
mv cellar under way. The rear of the building was to be all one 
room and the distance between the ceiling and the floor of that room 
was to be about ten feet in the clear. As a result of the encroach¬ 
ment of these footings, the distance between the floor and ceiling of 
the room had to be made eight or nine feet. I made a demand by 
letter upon the defendant for the removal of these encroaching 
footings. The plaintiff here offered in evidence a lettei from Mr. 
Rosenberg, his attorney, to Mr. Lewis Beyer, Jr., Secretary of the 
defendant company, which was in the words and figures following, 

to wit: 


38 Maurice D. Rosenberg, Attorney at Law, 

Practicing before the Supreme Court of the United States and all 

the Courts of the Disrict of Columbia. 

Collection Department. 

Telephone, Main 169. 

Commerce & Savings Building, Corner E and Seventh Streets, 

Washington, D. C. 

November 29, 1911. 

Lewis Beyer, Jr., Esq., Secretary, Atlantic Building Co., # 1408 F 
Street N. W., City. 

Dear Sir: The letter of your company of the 25th ultimo ad¬ 
dressed to Ben Schwartz, Esq‘, has been referred by him to me as his 
attorney. The facts in relation to the subject are as follows: 

Several weeks ago, before Mr. Schwartz had made any use of the 
rear part of the east wall of the Atlantic Building in the construc¬ 
tion of the new building which he is erecting on part of lot 16, in 
square 377, your company applied to the inspector of buildings for 
a measurement as a party wall of that portion of the wall which it 
was contemplated that Mr. Schwartz would make use of. In response 
to such application an investigation was made by the inspector of 
buildings and the same was thereafter handed to Mr. Schwartz by 
Mr. Cady, superintendent of the Atlantic Building. Thereupon Mr. 
Cady communicated to Mr. Schwartz the information that he, Mr. 
Schwartz, might proceed to use the portion of the wall in question 
as a party wall, if he, Schwartz, would pay to the Atlantic Building 
Company the amount fixed in the computation referred to, namely, 

3—2535a 
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$407.22 and $2.50 as his, Schwartz’, share of the measurement fee, 
making a total of $409.72. Thereupon Mr. Schwartz told 

39 his builder to use the portion of the party wall in question 
as a party wall and it was so used and the new building was 

constructed to the top of the second story, when Mr. Cady cautioned 
Mr. Schwartz to go no further until he had made the payment to 
the Atlantic Building Company above referred to. Mr. Schwartz 
immediately sought out Mr. Cady and handed Mr. Cady his, Mr. 
Schwartz’, check, dated October 20th, 1911, for $409.72. This 
check was accepted by Mr. Cady in settlement of the amount due 
the Atlantic Building Company for the use of the wall in question 
as a party wall. The same or the following day the check, much to 
the surprise of Mr. Schwartz, was returned to him, with a letter from 
the Atlantic Building Company, dated October 20th, 1911, in which 
Mr. Schwartz was informed that if he should make use of the wall 
referred to he would be regarded as a trespasser. Mr. Schwartz’ sur¬ 
prise at this statement was, of course, occasioned by the fact that the 
company had already consented to the use of the wall as a party wall 
and it had been used as such up to and including the second story. 

Your letter of the 25th ultimo suggests to Mr. Schwartz that he 
might use the foundations and footings of the east wall of the At¬ 
lantic Building for the erection of his west wall. This offer, of 
course, is perfectly futile as upon the receipt of the letter the wall 
had as stated been used as a party wall and the building of a separate 
wall of Mr. Schwartz’ building would have necessitated the removal 
of a large number of beams from the east wall of the Atlantic 

40 Building and the possible shoring up of the new building on 
the west side. As an additional reason why such offer could 

not be accepted the inspector of buildings has informed Mr. Schwartz 
that it would not be permitted that such foundations and footings l)e 
used for the support of the new or independent wall. Hence vour 
offer is respectfully declined. | 

I desire further to advise you that Mr. Schwartz has recently 
caused an excavation to be made along the base of the rear part of 
the east wall of your building and has discovered that the footings 
of such wall encroach upon his lot to the extent of about two feet by 
a length in excess of thirty-six feet and also that the abutment of the 
wall encroaches to the extent of six inches upon his property. These 
obstructions have been interfering with the utility of his land. 
Your company is hereby notified to promptly remove such encroach¬ 
ments and further that any delay in so doing will operate as an addi¬ 
tional element of damage to Mr. Schwartz and his property. If you 
shall fail to comply with this notice within a reasonable time Mr. 
Schwartz will be compelled to take legal steps to enforce this de¬ 
mand. The obstructions in question, the existence of which has 
only recently been brought to the knowledge of Mr. Schwartz, have 
caused and are causing him much embarrassment in the matter of 
completing his building in accordance with the plans heretofore 
made. 

Awaiting your prompt action in the matter, I am, 

Yours very truly, 



MAURICE ROSENBERG. 
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41 Counsel for the defendant objected to the letter on the 

ground that it was a self-serving statement prepared for the 
purpose of using it in any possible litigation and for that reason 
the statements therein contained were irrelevant and immaterial. He 
stated that no objection would be made to the method of the proof 
of the document and that he would waive proof of the original and 
consent to the use of the copy as far as the same was material and 
relevant. 

The plaintiff then offered in evidence a deed in fee simple to him 
from John Lewis Smith, as trustee, dated January 27, 1909, and 
duly recorded in the land records of the District of Columbia, Feb¬ 
ruary 4, 1909, of the land described in the bill of complaint for the 
purpose of showing ownership of said land by the plaintiff. The 
instrument was in the ordinary form of a deed in fee simple to land 
and was duly executed and acknowledged by the grantor. 

Counsel for the defendant stated that while the method of prov¬ 
ing this instrument was not objected to, the legal effect was objected 
to, on the ground first that the production of the deed was wholly 
insufficient to show the title in the plaintiff and second because the 
question of his title to the ground described in the deed was imma¬ 
terial and irrelevant, the land covered by the alleged encroachment 
being the property at issue. 

Further testifying the witness said: 

“From the time of obtaining the deed in question, I have been 
in possession of the land covered by and described in the deed and 
have continued in possession of the same up to the present time. 

When I gave the check which has heretofore been offered in 
42 evidence, dated October 20, 1911, my building had been con¬ 
structed up to its second floor at the rear where it adjoins the 
Atlantic Building; the second floor joists were in the Atlantic Build¬ 
ing wall at that time. Chandlee and Chandlee occupy the rear room 
on the first floor of my building, that is the room where this en¬ 
croachment is. Before they took the room, I had made other ar¬ 
rangements for renting the room to another concern, at a larger 
rental. The name of these people was Slyder Clough and Company. 

Counsel for the defendant objected to these questions and an¬ 
swers relating to the intention and negotiations respecting the rent¬ 
ing of the room as immaterial and irrelevant. 

The witness was then asked what rent was Slyder Clough and 
Company to pay for this room and to this question counsel for the 
defendant objected. The witness replied, seventy-five dollars a 
month. Over the objection of counsel for the defendant, the wit¬ 
ness testified that they did not take the room because the witness 
could not get the ceiling high enough for their business and that 
Chandlee and Chandlee paid for the room fifteen dollars a month. 
Slyder Clough and Company required a room with a ten foot ceiling 
for their business. 

Before examining the witness, counsel for the defendant stated 
that he did not by cross-examining the witness waive his objection 
to the testimony of this witness. 

On cross-examination, the witness testified as follows: 

I put joists into the Atlantic Building wall at the first and second 
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floors; because of the encroachments, I could not get any 

43 cellar. The building has no cellar under it. I could not 
get a cellar without undermining the Atlantic Building. I 

have a cellar in the front part of the building. The large room in 
the rear of the building is on a level with the rear alley. The rear 
of the building is not on the same grade as the front of the building, 
there being a fall from F Street back to the alley. The first floor of 
my building rises as it goes back from F Street to the alley. The 
front floor is about level and as you go back to the alley, it gives us 
about a nine foot rise. This rise is necessitated by the grade of the 
alley. I do not know how long the Atlantic Building has been 
erected. I have lived in Washington since 1884. 

It was here stipulated between plaintiff and defendant by their 
counsel that the Atlantic Building was on its present site twenty 
years or more before the filing of the bill of complaint in this cause. 

The witness further testified as follows: 

When I was a tenant in the Atlantic Building, I occupied a room 
as a store room and it had a cellar which I also rented. 1 made 
measurement of the encroachment on my land of the Atlantic 
Building Company’s wall. I am not a surveyor, but tailoring is 
part of surveying. 

Counsel for the defendant in the light of witness’ testimony ob¬ 
jected further to his testimony as to the extent of the alleged en¬ 
croachments on the ground that he had not shown any ability to 
make such a measurement of a city building. 

Frank P. Heil, a witness for the plaintiff, being first 

44 duly sworn, testified on direct examination as follows: 

I am a contractor and builder and have been engaged in 
that business in the District of Columbia about four years; have not 
constructed a great many buildings, but have constructed a few. 

I was the superintendent in the construction of the plaintiff’s build¬ 
ing on F Street between 9th and 10th Streets and am familiar with 
the construction of the building. That building and the building 
of the defendant known as the Atlantic Building adjoin at the rear 
for a distance of about thirty-six feet. In constructing the Schwartz 
building, I used the east wall of the Atlantic Building as a party 
wall to the extent of its rear thirty-six feet and rested the joists of 
the Schwartz building in it to the height of about four stories. This 
thirty-six feet was used as a party wall because it was marked on the 
plans as a party wall and because the surveyor’s nail was there on 
the Atlantic Building, 2% inches, I think, on the southeast corner, 
or 3% inches, I don’t know which, I think two inches on the south¬ 
east corner and 2% inches on the northeast corner. The wall ex¬ 
tends still that much above the surface of the Schwartz lot. The 
building inspector made measurement of so much of the Atlantic 
Building Company’s wall that was used as a party wall in the con¬ 
struction of the Schwartz building. I did not see the measurement 
made. Mr. Hacker, the building inspector, always measures that 
himself and both parties have to be satisfied with his figures. The 
building inspector made this measurement after I had gotten up to 
the first floor joists. Mr. Hacker was there one morning. I never 
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was introduced to Mr. Cady, but one day when I came back 
45 from the yard where I was trimming my joists, Mr. Cady saw 

me and told me he did not want me to go into the wall until 
the wall was paid for. I knew of my own knowledge that Mr Cady 
was paid for the party wall. I got instructions from Mr. Schwartz 
to make the excavations along the side of the wall in question and 
made them and they were made about three and a half leet below 
the surface. On making the excavations, I found these lootings 
projected from the Atlantic Building over on Mr. Schw artz - lot to 
the' extent of either 23 or 24 inches. Prom the Atlantic Building 
Companv’s wall the footings extended about 22 inches and extended 
the entire length of the thirty-six feet used as a party wall. 1 meas¬ 
ured the encroachments myself after making the excavation. A> a 
result of the discovery of the encroachments below the surface of the 
ground, I had to change my plans as to the basement of the store 
and had to make it about 14 inches higher than we had originally 
planned, that is to sav, we had to make the floor of our room in the 
rear of the building ‘that much higher. This made the height ot 
the room 14V 2 inches lower. The original height of the room was 
to be ten feet in the clear when the building was finished, but we 
had to make it eight or nine inches or a foot less. The size of the 
room was about 32 by 40 feet. In view of the encroachments, it 
would have been possible to have built a cellar, but the footings would 
have been left sticking out into the cellar room and they would 
have decreased the width of the cellar by 24 inches or 22 inches 
from the wall. From a building standpoint it would be possible by 
means of cantilevers to remove the encroachments now without dis¬ 
turbing the integrity of the Atlantic Building Company s 
46 wall. The cantilever would have to be put on the Atlantic 
Building Company’s side. The cost of removing the footings 
encroaching on Mr. Schwartz - lot would be about three thousand 
dollars. Other buildings which I have built in the District of Co¬ 
lumbia are the Balfour Apartment House, a five story building, 126 
feet long; Dr. Murray’s private residenme, 2107 Q Street, the vault 
in Harvey’s at Pennsylvania Avenue and 12th Street, necessitating 
the underpinning of the wall going down twelve feet and under¬ 
pinning it about one hundred feet; and the new Garfield Hospital 

building. 

1 considered the possibility of building a separate wall for Mr. 
Schwartz on his own land at the point where his building and the 
Atlantic Building adjoin, but did not do so because the building 
department would not allow me to raise a separate wall on it. We 
could not support our wall on top of that foundation because it was 
too much weight. The difference in the grade of Mr. Schwartz’s lot 
from the front to the rear is about eight or nine feet. In building 
his building, we ignored the grade entirely and of course had more 
filling in at the rear than at the front. There is a store room in front 
of the building, but its floor is not level with the street. It is level 
to the extent of six inches above the grade of F Street. That floor 
extends south on Schwartz’- lot about 73.76 feet and the floor is 
level. There is a cellar under the front store room. The floor of the 
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store room does not coincide with the door in tiie rear. The differ¬ 
ence in the level is about 28 or 30 inches. 

On cross examination, the witness testified that when a 
4< building is to be constructed it is usual to make all excava¬ 
tions for the cellar at one time if there is to be a cellar under 
the house. It was not done in this case because we got hemmed in 
and we could not get out and the excavation was done with the ex¬ 
ception of the part lying to the west towards the Atlantic Building. 
I hat is a little place and we got hemmed in there and could not get 
the teams out. We were not hemmed in because we were utilizing 
the room with the dirt. I was going to use that for grading. The 
delay in making the excavation was due to me and not to Mr. 
Schwartz. Mr. Schwartz asked me what T was going to leave that 
diit in there for and I said I needed it for grading. 1 discovered the 
encroachments of the Atlantic Building Company’s footings because 
<>t my determination to erect an independent wall for Mr. Schwartz. 
W hen the excavation for this wall was started I found these footings 
and had to go to the owner. The reason the excavation was not 
made for the cellar at the rear was because I needed the dirt. 

On redirect examination, the witness testified that in the front 
of the Schwartz store we built our own wall. Mr. Horn’s property 
adjoins the Schwartz profierty there, that is on the F Street front. 
Mr. Horn's wall was not used as a party wall. I used the cantilever 
construction there, that is widened out and thickened the wall on 
the Schwartz side and did not encroach on Horn’s property. The 
width of the cantilever was about four feet and they were two feet 
thick. That construction runs back about one hundred feet. In the 
front of the building we could have put the footing's at any depth 
we j»aw fit, but at the rear we found the encroachments which we 
could not remove and had to stop only two feet below the surface of 
the ground. 


v 


The plaintiff here rested. 


Defendant’s Evidence. 

Allen h. W alker, a witness for the defendant, being first dulv 
sworn, testified on direct examination, that he was and had been a 
real estate broker in the District of Columbia about twentv-five years 
and that it was part of his business to rent rooms in business build¬ 
ing?. Continuing the witness testified as follows: I have examined 
as far as I could the rear part of the Schwartz building and in my 
opinion the fair rental value of the rear room on the first floor of 
tnat building is about twenty dollars per month. 

On cross-examination the* witness testified that the room that he 
saw was used as a printing office: that he did not measure it, but 
supposed that the headroom was in the neighborhood of eight and 
a half feet; that it was suitable for use for the purpose of storage 
or pnntmg or sometlnng of that character; that he could not sav 
additional headroom would add to its rental value; that for some pur¬ 
poses if it had a twelve foot headroom it would be more valuable 
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than with an eight and a half foot headroom; that on the other 
hand, putting it down below the ground might hurt it to some ex¬ 
tent ; that the floor of the room is from one to two and a half teet 

below the grade of the alley. . 

On redirect examination, the witness said that it would add \ei\ 
little to the rental value of the room by an increased headroom. 


S. R. Norman, a witness for the defendant, being first duly sworn, 
testified on direct examination as follows: 

49 I am in the real estate business and have been engaged in 

that business for about seven years. 1 am familiar with the 
rental value of business rooms. Have examined the room in the 
rear of the first floor of the Schwartz Building and found it to be at 
its widest point approximately thirty feet. 1 had nothing to measure 
it with and so I just stepped it off. 1 found it was about 33 teet 
wide and about 25 feet in depth, and then the additional "L" shaj>ed 
part was about 12 by 20 feet; that would make the longest part of 
the room approximately 45 feet, part 12 feet wide and part 30 teet 
wide, making a total calculation of 10b5 square feet. In my.opin¬ 
ion the fair rental value of the room with the headroom that it had 

was about two hundred dollars a year. 

On cross-examination, the witness testified that the headroom ot 
the room was about eight feet. That it was used for storage purposes 
and witness saw a piece of machinery in it; that it did not seem to 
be used as an office room. Witness' testimony as to the rental value 
is based upon its present use. It could not be used advantageouslv 
for anything but storage purposes because it is below the grade ot 
the alley and you have to go down a flight of stairs and around 
through the basement to get to the room. I found it rather out of 
the way and it would certainly be hard for a man doing business 
for if he did not tell you how to get there, you would hardly know. 
In estimating the value of a room for storage purposes, its value does 
not depend entirely upon its cubical contents, but also depends upon 
the means of access to the room. If the room was on the grade, 
other things being equal, a room with a headroom of twelve 
50 feet would be more valuable for storage purposes than a room 
with a headroom of eight feet. Asked what difference it 
made if a room was on grade or below grade if it was to be used 
for storage purposes, the witness replied, “1 will answer that b\ sav¬ 
ing it would depend in my judgment whether you had elevator 
sendee or not 1 .” It would hold more goods if it had a greater head¬ 
way. 


Joseph I. Weller, a witness for the defendant, being first duly 
sworn, testified on direct examination, that he was a real estate 
broker and had been such since 1895 and has handled property such 
as the Schwartz building. Continuing the witness testified as follows: 

“1 have not been in the room itself. T went downstairs in the 
lower portion of the inside of the building but could not gain ad¬ 
mittance. But I saw it from the exterior, I looked in the windows 
and got a pretty fair idea of it. I should say considering that the 
room has about 1000 square feet in it, it is worth about $18 a month 

rental.” . __’. 
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On cross examination, the witness testified that his opinion that 
the room was worth $18 per month rental was based upon his general 
experience in dealing with real estate, and the room being located in 
the alley below grade as it is, the entrance from the inside of the 
building or from the alley is below the grade of the alley and to¬ 
wards these rooms it is ever higher, the alley slope, and upward. 
You can gain access to the room from the main floor of the build¬ 
ing by going down a flight of steps to a lower grade, the cellar grade. 
The room is only suitable for storage room. 1 don’t believe any 
tenant would remain in that place, use it for an office for any 
51 length of time, because being below grade, it is damp and in 
the summer time with the windows open, dust and dirt will 
blow in there, and then there is the noise of teams coming through 
the alley over the rough cobblestones. The room is well lighted 
from the alley and also from the well. I do not believe that light 
manufacturing is one which pays office room rates. Office rooms 
above grade and suitable for offices in that neighborhood would prob¬ 
able bring as high as from $15 to $30 per month, that is, two rooms. 


Harry Iv. Boss, a witness for the defendant, being first duly 
sworn, testified on direct examination that he is a real estate broken 
and president of the firm of Boss and Phelps; that he knew the room 
in question in the rear of the Schwartz building and in his opinion 
it is worth $20 or $25 per month. 

On cross examination, the witness stated that his opinion was 
based upon his general knowledge of values gained during his ex¬ 
perience of twelve years all over the city, not that square particu¬ 
larly. In the rear of the National Union Building in the same 
square as the Schwartz building, just across the alley, there is a room 
occupied by Mr. Siggers. a patent attorney, which'the agent of the 
building told me that if it should be vacated he would he perfectly 
satisfied to get $15 to $20 a month rent for it. It has a headroom 
of about eight feet. For storage purposes of the larger kind the 
greater the headroom, the greater its value, but I do not suppose 
that, this room would be used by a large storage company. I think 
it would only be used by some one in business in a small way and 
who would take this place in an alley because he was not able to 
pay large rent on a street in a central location. 


Meciilin, a witness on behalf of the defendant, being 
first duly sworn, testified on direct examination that he was 
a civil engineer and had been engaged in that business twelve vears. 
Continuing the witness said: 

I am a member of the firm of Mechlin and Starr, and we had 
charge of the engineering work during the alterations to the United 
States Treasury Department ; we had charge of the engineering and 
erecting of the D. A. R. Hall; and we have had charge of the engi- 
neeiing and electing of five or six large residences here costing on 
an average of $150,000. My firm represented the building company, 
as engineers, which erected the new University Club Building. The 
witness was shown the survey made by the surveyor of the District of 
Columbia and which was offered in evidence by the plaintiff and 
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said that he had examined the site covered by the survey and both 
buildings, that is the Atlantic Building and the Schwartz Building 
after the completion or practical completion of the Schwartz Build¬ 
ing and familiarized himself as much as possible with the conditions 
at tins time ol its construction. Assuming that the alleged projec¬ 
tion ol twenty inches which is apparently shown on that survey, was 
discovered during the process of the construction of the Schwartz 
Building, and it was desired to obviate any objection caused by the 
projection by lowering the footing such a distance as to remove the 
objection to the headroom at the time of excavating the site, it could 
probably have been done at a cost not to exceed $10 a lineal foot, 
which would have been a total of about $365. Now that the 
Schwartz Building has been completed it would be cheaper to remove 
the projections from the Schwartz side and that would cost 
53 in my opinion about seven hundred dollars. If they were 
removed from the Atlantic Building Company’s side the ap- 
pioximate cost would be htteen hundred dollars. The reason for 
the large difference in cost is that to handle it from the Atlantic 
Building side, it would be necessary to put in steel cantilevers, which 
would have to remain in place. 

On cross-examination, the witness testified that during the con¬ 
struction of the Schwartz Building, the encroaching projections 
might have been removed by underpinning or lowering the level of 
the bottom of the wall which would permit the footings to be easily 
removed. That is usually done by excavating under the wall for "a 
small portion of its length and then building a brick wall from the 
ground below that up under the footing, wedging that in there with 
brick or steel wedges as the case may require and when the entire 
wall has been completed then the old" footings are cut off flush with 
the side of the wall. 1 his would remove the encroachments from 
the Schwartz lot. Assuming that the foundations at the depth which 
it would be necessary to go are similar to the foundations on which 
the wall now rests, to underpin the wall, you could go any depth 
that you cared to go. There is no requisite as to that. You could 
undeipin it to the depth of ten feet or ten inches. I would have 
underpinned the wall with brick. The building regulations allow 
you to underpin with the bricks directly on the ground without anv 
extension. The thickness of the wall in question as shown by the 
plans of the building is 22 inches. I don’t know how thickly it is 
built, I did not measure it. It is not necessary to use footings 
o4 when you can underpin the wall. The earth under the foot¬ 
ings has been compressed by the load of the building during 
the number of years it has been up and it is always assumed to add 
from 30% to 80% to the bearing powder of the earth, depending on 
the length of time the building has been upon it. We do not have 
to remove the earth to put underpinning of brick, the increased bear¬ 
ing power of the earth may go down twenty feet. We could remove 
the encroachments from the Schwartz side by putting in under¬ 
pinning, w r hile to remo\e it from the Atlantic Building side it would 
be necessary to put in eye beams in the wall from that side and sup¬ 
port. these on the short ends of cantilevers in the Atlantic Building 
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cellar floor. Under the conditions stated, underpinning could be done 
under the building regulations in force in the District of Columbia. 
There are no regulations governing underpinning; each case is taken 
up and decided on its merits after the excavating has been done so 
that no general rule can cover each case. To do the work from the 
Schwartz side would require excavating under the thirty-six feet of 
wall and tearing up the Schwartz Building to that extent. I estimate 
that this would cost $10 a foot for underpinning, plus the cost of 
excavation, plus the cost of repairing the building and putting it 
back in shape, putting down the floor and fixing the wall. My esti¬ 
mate of $1500 to do the work on the Atlantic Building side is based 
upon two bids from contractors. These footings could be removed 
in either of the two ways I have indicated without affecting the in¬ 
tegrity of the Atlantic Building wall or the strength or stability of 
it. I have so advised the officers of the Atlantic Building 
55 Company. I have given them some figures, that is earlier 
figures than the $1500 and $700. My first estimates on that 
matter were simply rough estimates. 

It was here stipulated by and between counsel for the respective 
parties that the plaintiff in this cause claims title under the person 
who was the owner of the lot now known as the Schwartz property 
at the time the Atlantic Building was erected. 

The defendant here rested. 

The above is an abstract of the entire evidence offered by both 
parties in the cause. 

Signed and approved in duplicate this 21st dav of March, 1913. 

JOB BARNARD, J u&tice. 


Sendee of copy of the above 
7th day of March, 1913. 


statement of evidence admitted this 

JNO. RIDOUT, 

Attorney for said Defendant. 


[Endorsed:] Equity No. 30737. Ben Schwartz, Plaintiff, vs. At¬ 
lantic Building Company, a corporation, Defendant. Statement of 
Evidence. Tucker, Kenyon & Macfarland, Attornevs at Law, Evans 
Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2535. Ben Schwartz, appellant, vs. Atlantic Building Company, a 
corporation. Court of Appeals, District of Columbia. Filed Mar.' 25, 
1913. Henry W. Hodges, clerk. 







